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Road Map for Today’s Seminar 
 

• Breakdown of the problem—the “regulatory 
tsunami” — overreaching, scientifically flawed, and 
expensive regulations that fail to benefit water 
quality 
 

• The solution—long-term comprehensive 
legislative and legal strategy that benefits cities and 
the environment 
 

• CGMC’s Environmental Action Fund and 
vision for the future 



Questions? 

If you have questions during this webinar, email 
them to: 
 
 CGMC_Communications@flaherty-hood.com 
 
We will try to answer your questions at the end of 
the presentation.  



Current Problem — “Regulatory 
Tsunami” 
• Phosphorus standards for lakes and rivers 
• Wild-rice sulfate 
• The Chloride Standard 
• Mercury TMDL 
• Anti-degradation 
• Nitrates 

 
 



The Problem — Overview  
• Broken regulatory framework 
• Crippling costs for Greater MN cities and rate-

payers 
• Scientifically flawed regulations 
• Illegal and unreasonable implementation of 

standards  
• Failure to protect water quality 



Regulatory Context 
 
 

• The United States Congress passed Clean Water Act 
(CWA) in 1972. The CWA makes it unlawful to discharge 
any pollutant from a point source (WWTF) into surface 
waters, without a permit 

 
• Non-point source pollution (agriculture) primarily 

exempted from regulation (politics and lobbyists make 
this happen)  
 

 
 



Regulatory Context — continued  
• 5 year permit cycle 
• WQS updated every three years  
• Shifting regulatory playing field—Cities can 

invest millions one permit cycle and then five 
years later be hit with another upgrade 

• Water policy often an inside game shaped by 
politics, commercial interests, and radical 
environmental groups—not science 

• Cities are easy targets for regulation 
 



Significant Improvements Because of 
Cities—Point of Diminishing Return 
• Over the last 30 years, municipal wastewater in 

Greater Minnesota has made tremendous 
pollutant reductions investing billions of 
dollars 
 

• Problem of diminishing returns: Treatment 
is increasingly expensive and the cost is 
disproportionate to water quality benefits 



Crippling and Unnecessary Costs 
• Multi-billion dollar costs for Greater MN 

cities 
▫ Capital  
▫ Operations & management 
▫ Debt service 
▫ Rate increases 
▫ Opportunity costs – negative impact on future 

economic and social development and population 
growth 



Costs Disproportionally Impact 
Greater Minnesota 

• MPCA estimates current need in 
Greater MN is $2.2 billion not 
including the impact of the most 
recent and forthcoming regulations 

 
• Greater MN has the highest 

percentage of communities with 
projected needs that exceed what 
the state considers affordable 

 
 
 
 



Scientifically Flawed and Ineffective 
Regulations — River Eutrophication 
Standards  
 • Prior to adoption, WWTFs had already reduced 

point-source phosphorus pollution by more than 
70% 

• Riverine Standards contain two scientifically flawed 
criteria to determine when a river/stream is 
impaired because of phosphorus: 
 
▫ Five day biochemical oxygen demand test (BOD5) 

 
▫ Dissolved oxygen variation over 24-hour period (DO 

Flux) 



National Experts Reject MPCA 
Science in River Standards 
A. Standard Methods memorandum: 

“The BOD test (Standard Method 5210 B) is not considered to 
provide an appropriate measure of nutrient pollution nor is it 
a valid predictor of nutrient impacts.” 
 

B. EPA Headquarters admissions: 
No documents in its possession to support using DO Flux to 
indicate nutrient impairments. 

 
 



Illegal Implementation of River 
Standards  
• Flawed analysis and data collection 

 
• Cherry-picking data to calculate more restrictive 

limits than necessary 
 

• Aggressive enforcement strategy 
 

• Unadopted rulemaking 
 
 



Example — Minnesota River Basin 
• Elimination of all phosphorus from cities 

discharged in the Minnesota River basin would 
have no statistically significantly benefit to the 
river—wastewater is not the problem 
 

• MPCA using old data that does not give cities 
credit for previous efforts and investments to 
reduce phosphorus pollution 
 

 
 



Example – Minnesota River Basin 
Continued 
• The MPCA is selecting mathematical equations to 

impose permit limits for phosphorus that are more 
restrictive and expensive than necessary 

Example: 
• Law required average conditions to be used 
• MPCA is ignoring law and using rare low river flow 

conditions combined with rare high flow conditions 
from WWTFs to calculate limits more restrictive by a 
factor of six 

• Return frequency for flows selected is more than 10 
years 

• Almost impossible for such conditions to actually exist—
hundred year event 



Minimal Benefit to Water Quality 
• The costs imposed on cities as a result of the 

river standards will be in the hundreds of 
millions of dollars 
 

• Rates will increase 
 

• No demonstrable benefit to water quality 
 



MN’s Clean Water Framework is 
Broken 
Too much: Politics, 
special interests on the  
left and right, MPCA pursuing  
easy but ineffective solutions 
 
Not enough: Independent  
science, creative leadership, 
effective and efficient  
solutions 



Greater Minnesota Gets Stuck with the 
Bill and Water Goes Unprotected 



Limited Clean Water Resources 
Wasted 

“In an age of limited 
resources available to deal 
with grave environmental 

problems . . . too much 
wasteful expenditure 

devoted to one problem may 
well mean considerably 

fewer resources available to 
deal effectively with other 

(perhaps more serious) 
problems.” 

Entergy Corp. v. Riverkeeper 
(BREYER, J., concurring in part 
and dissenting in part)  



Current Problem — Overview 
• Excessive regulations and restrictions on cities 
• Constantly shifting regulatory playing field 
• Increasing cost—especially for Greater MN 
• Decreasing environmental benefit  
• Flawed science and Agency overreach 
• Flawed analysis and data collection 
• Cherry-picking data to calculate more restrictive 

limits than necessary 
• Aggressive enforcement strategy 

 
 



The Solution — Proactive and 
Enhanced Municipal Involvement 
• Lessons learned from CGMC’s past 

experiences: 
MESERB performed high level technical and scientific 

review of regulations 
CGMC aggressively pursued legislation and litigation 

where necessary 
Cities have unique credibility with regulators/policy 

makers 
Clean water regulatory system requires equal and 

opposing forces to shape it and ensure that it works 
effectively and efficiently  
Cities must enter the fray to shape policy. 



The Solution — continued 
• Requires long-term commitment to a 

comprehensive, proactive and innovative strategy  
• The individual city approach: Proactive 

planning, explore local partnerships, challenge 
unreasonable and scientifically flawed conditions in 
wastewater permits 

• The collective approach: Collective action to 
pursue legislative, legal and regulatory efforts to 
stand up for cities’ interests and find innovative 
solutions 

 



Individual Cities — Taking the Long 
View 
• Proactive vs. reactive approach 

• 5 year permitting cycle—30 year lens 

• Permit limits are permanent limits 

• Improved communication between policy 

makers and technical staff 

• Technical staff doesn’t want to rock the boat 
 



Summary of the Permit Process 
• Five year permit cycle  
• Re-application and renewal period 
• Advanced review of draft permit and fact sheet 
• Notice and public comment period 
• Contested case petition? 
• Final permit 
 



Individual Cities — Know and 
Exercise Your Rights 

 
• Cities have a legal right to challenge permit 

conditions 
• Cities have a legal right to request the data and 

analysis the MPCA uses as a basis for permit 
restrictions 

• We recommend cities perform an independent 
analysis of the data and present the findings to 
the MPCA 



Proactive Approach—Exercise Your 
Rights 
• Anticipate: Stay informed of regulatory 

matters, monitor developments in City’s 
watershed 

• Ask: Make a request for a pre-public notice 
draft permit and fact sheet 

• Analyze: Perform technical, legal and fiscal 
analysis 

• Act: Submit pre-public notice comments, meet 
& negotiate with MPCA, file a contested case 
petition 



Anticipate and Ask 
• Communicate with technical staff 
• Stay informed regarding regulatory and 

legislative changes 
• Pay attention to your current monitoring 

requirements 
• Monitor changes upstream and in City’s 

watershed 
• Make a written request for 90 days to 

review draft permit and fact sheet prior 
to public comment period 
 



Analyze: Is the Permit Reasonable? 

• What are the short- and long-term costs? 
• How will the City pay? 
• Is the compliance schedule reasonable? 
• What is the benefit to the environment? 
• Are there other innovative local pollution 

reduction solutions? 
• Are the pollutant reductions required reasonable 

in light of pollution from other sources? 
 
 



Analyze: Are Permit Conditions and 
Standards Scientifically Sound? 
• Are the standards scientifically legitimate? 
• Is the standard applied correctly? 
• Is the data accurate and recent? 
• Is the math right—sound and complete 

modeling? 



Act — Don’t Be a Pushover 
• Draft and file pre-public notice comments to 

MPCA 
• Request a response from MPCA and a meeting 
• Be prepared to act fast — council approval 
• Never accept informal/unwritten promises of 

leniency or variances in exchange for compliance  
• If justified, file a contested case petition 



Contested Case Petition 
• Must file during the 30-day notice and public 

comment period 
• Commence enhanced negotiations 
• MPCA may grant, deny or do nothing 
If denied—appeal to the MN Court of Appeals 
If granted—goes before ALJ and MPCA 

• Rights of appeal 
 



Benefits of a Contested Case 
• Enhances negotiation position 
• Eliminate unreasonable/unscientific limits 
• Less restrictive conditions 
• Provides more time to comply with conditions 
• Most cases settle 
• Cost to file is less than money saved 
• Serves as a buffer to protect other cities from 

MPCA overreach 
 



Individual Proactive Approach 
Summary  
     Anticipate:  

Stay informed  
Communicate with technical staff 

      Ask 
Request 90 days to review draft permit and fact sheet  

Analyze 
 Is the permit reasonable? 
 Is the permit scientifically sound? 

     Act 
 File pre-public notice comments 
 Negotiate 
 Contested case petition 

 



Collective Approach 
The individual approach is 
essential, however, to affect 
meaningful systematic 
change the individual approach 
must be paired with collective 
action 



Examples of Collective Action 
CGMC and MESERB challenges to River 
Standards: 
• Federal lawsuit challenging the EPA’s approval 

of MN scientifically flawed standards 
• State rulemaking petition and appeal to force 

Agency to fix the standards 
• Some positive results, but there is a long way to 

go to correct the standards 



Collective Approach — continued  
• Move away from a reactive/defensive position 
• Adopt a proactive, solution-oriented position 
• Commitment to long-term strategy 
• Communication and coordination among cities 
• Proactive legislative efforts 
• Initiate and support litigation 
• Develop creative partnerships with businesses, 

environmentalists, local/state government to 
efficiently and effectively address water quality 
problems 
 
 
 



Where Do We Go From Here?  
CGMC’s Environmental Action Fund 
• CGMC Board and membership voted to establish 

and Environmental Action Fund this year 
 
• If cities don’t act, the problem will go unaddressed 
 
• The MPCA will remain unaccountable for their 

scientific and regulatory decisions 
 

• The Legislature will continue to be divided on 
whether to limit the MPCA’s overreaching 
regulations and on whether and how much the state 
should pay for its water mandates 
 



Goals of CGMC’s Environmental 
Action Fund  
• Create an ongoing pool of resources for legal and 

regulatory efforts 
• Assist individual cities facing precedent setting 

regulatory issues 
• Enhance our legislative advocacy 
• Increase efforts to explain CGMC’s perspective 

through media 
 
 

 



Voluntary Assessment 

• Goal: Raise $150,000 for CGMC 
Environmental Action Fund 

• Recommended amount per city is 35 cents 
per capita  
 
 

 



Questions? 
If you have any questions about CGMC’s 
Environmental Action Fund or any of the issues 
discussed in this presentation, please email us at 
CGMC_Communications@flaherty-hood.com.  
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