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Overview 

1) Increasingly expensive WW mandates are 

being crafted through informal, “back 

door” regulatory processes 

2) It is critical for cities to stand up for your 

rights to address city-specific issues 

3) It is critical for cities to partner with 

organizations such as MESERB to 

address issues of mutual concern 



First, Some Universal Truths 

 Everyone wants clean water. 

 Human activities pollute water. 

 To achieve clean water, pollution must be 

 kept out of water (prevention), and/or  

 removed from water (cleanup). 

 Pollution prevention/cleanup is expensive. 

 Available resources are limited. 



Why This Matters 

1) Regulators are developing expensive WW 

mandates with little regard for your input. 

2) Regulators are requiring your WW staff to 

implement these expensive mandates. 

3) Wastewater treatment staff will come to 

you to request authorization and funding. 

4) Ratepayers will come after you if they don’t 

like the increases in their rates. 



Part 1: 

Stricter Mandates Through 

Back-Door Regulation 



Clean Water Act Framework 

• Directs EPA (states by delegation) to develop 

standards for “waters of the United States” 

– Designated Uses (“fishable/swimmable”) 

– Criteria to determine whether uses are met 

– Anti-Degradation Policy for prevention 
 

• Established National Pollutant Discharge 

Elimination System (NPDES) for permitting 

point sources – 5-year permits 
 

• Non-point sources are (mostly) not regulated 



Pollutants Your WWTP Addresses 

1) Biochemical Oxygen Demand – decay uses oxygen 

2) Contaminants of Emerging Concern (CECs): caffeine, 

medications, etc. – chemicals slip right through 

3) Mercury – bio-accumulative toxin, always bad 

4) Chloride – softener salt, toxic in large enough amounts 

5) Nitrate – groundwater; toxic in large enough amounts 

6) Phosphorus – contributes to problem algae growth 

7) Suspended Solids – block sunlight from aquatic plants 

8) Sulfate/Sulfide – toxic in large enough amounts 



Protecting Sensitive Aquatic Species 

Water flea (Ceriodaphnia dubia) 

 

 

 

 

 

 

Fathead minnow (Pimephales promelas) 



Examples of Back-Door Regulation 

 2009 – Environmental group petitions EPA to strip 

MPCA’s permitting authority (“sue and settle” strategy) 

 2010 – MPCA develops “phosphorus permitting 

decision tree” without telling anybody 

 ~2011 – MPCA implements limits on upstream 

dischargers, where TMDLs aren’t done or even begun  

 2013 – EPA issues memo directing states to list 

waters as “impaired” on any evidence available 

 2013 – MPCA develops Nutrient Reduction Strategy 



Troubling Trends, Part 1 

1) Rough Draft = Final Draft: water quality-based 

effluent limits (WQBELs) based on draft, un-

finalized modeling (e.g. Lake Pepin, others) 

2) Outdated Standards: WQBELs based on 

standards that are widely acknowledged to 

be outdated (e.g. chloride, sulfate) 

3) Our Neighbors’ Keeper:  WQBELs based on 

assumed impacts to waters outside MN     

(e.g. Lake Winnipeg, Gulf of Mexico) 



Troubling Trends, Part 2 

4) No (Meaningful) Input: Permittees given no 

reasonable chance to adequately review or 

question underlying science 

5) Peer Pressure: Permittees being pressured 

one-by-one to agree to limits because 

“someone else” did 

 “Sorry, if we don’t do this the EPA might take away our permitting 

authority.” 

 “Sorry, if we don’t do this, environmental activists might sue us.” 

 “Why complain?  You can apply for financial help or a variance.” 



Practical Impacts, Part 1 

1) High Costs: new processes, land acquisition, 

sludge removal with little financial help in sight 

2) Technological Challenges: mandates create 

treatment demands approaching the limits of 

available options (e.g. reverse osmosis) 

3) Long-Range Planning Uncertainty: new and 

quickly-evolving mandates make it increasingly 

difficult to plan, design, and build a treatment 

facility for the long term 



Practical Impacts, Part 2 

4) No Sympathy:  Clean Water Act regulates only 

point sources – it doesn’t matter to regulators if 

the impairment is a non-point source problem 

5) No Boundaries:  regulators don’t stop at the 

end of the pipe – will also look at stormwater, 

wetlands, groundwater resources 

6) Limited Due Process: everyone wants to talk 

about “clean water,” but no one wants to hear 

about costs, valid science, or feasibility 



Part 2: 

Stand Up For Your Rights  

As a Permit Holder 



Step 1:  Be Diligent 

Know Thy Watershed – stay aware of activities 

in lakes, rivers, etc. downstream of your city 

• Look for WRAPS and TMDL projects 

• Get on e-mail lists – www.pca.state.mn.us 

• Delegate someone to attend meetings and participate 
 

Know Thy Regulations – utilize pooled expert 

resources like MESERB to keep up on recently 

changed or changing rules 

• Stay in the loop with your wastewater personnel! 

http://www.pca.state.mn.us/


Step 1:  Be Diligent 

Permit renewal application due 180 days 

before current permit expires 

MPCA should provide city with a pre-

public notice draft permit and fact sheet 

– if one is not offered, request it 

Seek professional assistance to 

evaluate pre-public notice draft and 

determine whether terms are reasonable 



Step 2:  Be Persistent 

File written comments with MPCA on 

issues of concern in pre-public notice draft 

If issues remain when permit goes to 

public notice (usu. 30 days), comment 

again and repeat pre-notice comments 

• Why?  Demonstrate that City has exhausted 

administrative remedies in event of lawsuit 

• If permit changed, may need additional notice 

 



Step 2:  Be Persistent 

Request a meeting with MPCA staff to 

talk through issues 

MPCA is obligated to respond to 

comments raised in permitting process 

If issues of fact are still disputed, request 

a contested case hearing before ALJ* 

If issues of fact / law are still disputed, 

can appeal after final MPCA action* 



Step 3:  Be Creative 

(concurrent with Steps 1 and 2) 

If MPCA regulating a use that doesn’t 

exist, request a use attainability analysis 

If MPCA is enforcing a “policy” like a rule, 

file unadopted rules petition with OAH 

If a general water quality standard doesn’t  

apply, request a site-specific standard 



Step 3:  Be Creative 

(concurrent with Steps 1 and 2) 

If you know of someone selling/needing 

pollution credits, set up a pollutant trade 

If you need more time, request a 

schedule of compliance  

If meeting a requirement will cause undue 

hardship, request a variance 



Active Participation 

Be Diligent:  know what’s going on at the 

discharge pipe and downstream 

Be Persistent: comment, and comment again; 

continue to assert your rights 

Be Creative: think about solutions from the very 

beginning of the permitting process 

Don’t forget to investigate funding options 

Don’t forget to educate and inform ratepayers 



Part 3: 
Use Organizational Partners 

to Address Common Issues 



Why An Organizational Approach? 

Many issues are common to most cities 

Many cities lack scientific/legal expertise 

to fight these battles on their own 

Pooling resources gives cities more “bang 

for their buck” 

Group approach provides “cover” where 

acting alone carries unacceptable risk 



What Is MESERB? 

• 40-member Joint Powers Board of cities, PUCs 

and sanitary districts; formed in 1997 

• 7 non-voting associates include industrial and 

engineering firms 

• Advocates on behalf of regulated community on 

legal and regulatory issues affecting wastewater 

treatment 

• The only entity with technical and legal expertise 

to advocate for point sources 



MESERB’s Answer 

Local governments are the first line of 

defense in protecting clean water (must 

take all or almost all comers). 

Local governments know that regulation is 

necessary.  We also know that complying 

with regulations carries costs. 

Focus on ensuring that regulations have 

sound scientific and legal foundations 

(fueled by facts, not by ideology). 



MESERB’s Activities 

Research and commentary on draft rules 

and issues of concern to WW treatment 

Direct dialogue with regulators to find 

practical solutions to WW problems 

White paper analyses of pertinent issues 

on behalf of WW treatment community  

Litigation as a last resort 



Benefits of Membership 

1) Communication and Credits:  2x/year meetings that  
qualify for 1 – 3 hours of continuing education credit 

2) Information:  Bi-weekly updates with information on 
issues and funding leads 

3) Permit Review:  Technical/legal review of draft permits 

4) Cover:  Organization speaking on your behalf on key 
regulatory/legal issues, versus going it alone 

5) Idea Exchange:  Forum in which to discuss issues and 
ideas with your colleagues 

6) Savings:  Dollars on ill-directed WW treatment saved 
because we made the effort to get the regulations right 



Points to Take Home 

1) Your staff are being required to comply with 

expensive wastewater mandates based on 

questionable scientific/legal foundations. 

2) It is critical to assert your rights as a permit 

holder and utilize all options available to your 

community. 

3) It is critical to partner with organizations like 

MESERB to pool resources, expertise, and risk 

in addressing issues of mutual concern. 
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