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Disclaimer
THIS DOCUMENT IS INTENDED TO PROVIDE AN OVERVIEW OF COMPLEX
SUBJECT MATTER AND IS NOT INTENDED AS A COMPREHENSIVE TREATISE
ON THE SUBJECTS CONTAINED HEREIN OR TO CONSTITUTE OR BE RELIED
UPON BY THE READER AS LEGAL ADVICE THE SUBJECT MATTER ADDRESSED
INVOLVES THE INTERPLAY OF MULTIPLE STATE AND FEDERAL LAWS, RULES,
AND REGULATIONS, AND IS ALSO HIGHLY FACT SPECIFIC THERE IS NO
SUBSTITUTE FOR COMPETENT LEGAL ADVICE, AND THE READER SHOULD
CONSULT WITH QUALIFIED LEGAL COUNSEL COVERING ANY OF THE
SUBJECTS SUMMARIZED HEREIN
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New Laws: Gov. Walz’s 2nd Stay-at-Home
Order

Overview
●

Rationale

o

As of April 8, 2020, Minnesota had 1,154 confirmed COVID-19 cases, with 271 hospitalizations
and 39 fatalities.

o

As of April 7, 2020, the United States had over 374,000 confirmed cases with over 12,000
recorded fatalities.

o

Increased testing capacity would undoubtedly show that COVID-19 is circulating in
communities across Minnesota that have not yet identified a confirmed case.

o

On March 29, 2020, the federal government revised previous guidance and encouraged
continued social distancing through the end of April.

o

As of April 7, 2020, 41 other states representing almost 318 million Americans have issued
orders or public health directives closing non-essential businesses or limiting residents from
participating in non-essential activities.
See Executive Order 20-33 (E.O. 20-33), April 8, 2020.

Overview
● In effect until Sunday, May 3, 2020 at 11:59 p.m.
● Individuals are not permitted to leave their residences for
work unless the individual is each of the following:
○ A Critical Sector worker,
○ Performing work that can only be done at his or her place
of work (cannot be done at home), and
○ Traveling to and from home to work (including to and from
child care).
See Executive Order 20-33 (E.O. 20-33), April 8, 2020.

Overview
● All employees, regardless of whether they are Critical Sector
workers, are encouraged to work from home (i.e., telework) if
possible.

See E.O. 20-33.

Who is a Critical Sector worker?
●
●

The order contains a long list detailing which employees are Critical Sector workers.
The U.S. Department of Homeland Security’s Guidance on the Essential Critical
Infrastructure Workforce (“CISA Guidance”) is broadly incorporated to help define
Critical Sector workers.

o
●

“Updated CISA Guidance” attached to Executive Order 20-33.

Added following as Critical Sector workers

o

“workers supporting minimum basic operations in businesses and other organizations.
Minimum basic operations include (i) minimum necessary activities to maintain the value
of the business’ inventory, preserve the condition of a business’s or other organization’s
facilities, physical plant, or equipment, ensure security, process payroll and employee
benefits, or related functions . . .”
See E.O. 20-33.

What is required of employers?
●

●

Ensure that any Critical Sector work adhere, to the maximum
extent possible, to Minnesota Occupational Safety and Health
Standards, and the Minnesota Department of Health and CDC
Guidelines related to COVID-19.
This includes adherence to social distancing and hygiene.

See E.O. 20-33.

What is required of employers?
● Employers would be wise to document the following:
○ The Critical Sector work it performs by reference to the categories listed in the
order.

○ The job titles and names of Critical Sector workers.
○ The minimum staffing and work hours required.
○ The job titles and names of “nonessential” workers who should not report
physically to work during the stay at home order, and whether those
employees should be able to telework.

New Laws: Federal leave laws

New federal leave laws
● Emergency Paid Sick Leave Act (H.R. 6201, Div. E)

Public Law 116-127 (FFCRA); 29 C.F.R. § 826

Emergency Paid Sick Leave (EPSL)
● Covered employers
○

Nearly all public employers

● Covered employees
○

All employees are potentially eligible for EPSL

○

Employers may exclude employees who are either:
■

Health Care Providers, or

■

Emergency Responders

See H.R. 6201, Sec. 5510; 29 C.F.R. §§ 826.30, .40.

Emergency Paid Sick Leave (EPSL)
● An employee may take EPSL and be compensated at their regular rate if

they are unable to work because the employee:
○ Is quarantined pursuant to a Federal, State, or local government order;

○ Is quarantined pursuant to a health care provider advisement; and/or
○ Is experiencing COVID-19 symptoms and seeking a medical diagnosis.

● An employee may not be compensated more than $511 per day or $5,110

in the aggregate for EPSL taken for these reasons.
See H.R. 6201, Sec. 5110(5); H.R. 748, Sec. 3602; 29 C.F.R. §§ 826.20, .22.

Emergency Paid Sick Leave (EPSL)
● An employee may take EPSL and be compensated at two-thirds their

regular rate if they are unable to work because the employee:
○ Is caring for an individual quarantined pursuant to a Federal, State, or local
government order, or a healthcare provider advisement;
○ Is caring for the employee’s minor child whose care provider or school is
unavailable due to COVID-19; and/or
○ Is experiencing a substantially similar condition as specified by the Secretary
of Health, in consultation with the Secretaries of the Treasury and Labor.

● An employee may not be compensated more than $200 per day or $2,000

in the aggregate for EPSL taken for these reasons.
● An employee may use accrued sick time, vacation days, or PTO to
supplement payment for the 1/3 of their wage they are not being paid.

29 C.F.R. § 826.22.

Emergency Paid Sick Leave (EPSL)
● Length of leave
○ Full-time employees may take up to 80 hours of EPSL.
○ Regular Part-time employees may take up to the number of
hours they average over a two-week period.
○ Irregular employees may take:
▪ If worked 6 months or more, average hours over 6-month period
▪ If worked less than 6 months, expected hours
▪ Can prohibit intermittent leave
See H.R. 6201, Sec.
5102(b); 29 C.F.R. § 826.21.

Stay-at-home order & EPSL
● Is the Stay at Home order a “state … quarantine or isolation order”
that allows employees to use EPSL?
○

Most recent guidance from the U.S. Department of Labor (DOL) has clarified that Gov.
Walz’s stay-at-home order is considered a “quarantine or isolation order” for purposes of
administering EPSL.

○

Temporary rule published on April 6, 2020 states:
■

“The first reason for paid sick leave applies where an employee is unable to work because he or
she is subject to a Federal, State, or local COVID-19 quarantine or isolation order. Quarantine or
isolation orders include a broad range of governmental orders, including orders that advise
some or all citizens to shelter in place, stay at home, quarantine, or otherwise restrict their own
mobility.”
29 C.F.R. 826 III.B.

Stay-at-home order & EPSL
● However, the DOL states that an employee subject to a stay-at-home

order may not take EPSL where the employer does not have work for the
employee.
● “This is because the employee would be unable to work even if he or she

were not required to comply with the quarantine or isolation order.”
● If an employer closes a worksite “for lack of business or because it was

required to close pursuant to a Federal, State, or local directive,” affected
employees may be eligible for unemployment insurance but not EPSL.
29 C.F.R. 826 III.B; see Department of Labor’s Family First Coronavirus Response Act: Questions and Answers, question 27.

Expanded Family and Medical
Leave (EFML)
● Emergency Family and Medical Leave Expansion (H.R. 6201, Div. C)
● Covered employers
○ Nearly all public employers

● Covered employees
○ Employees who have been employed by the employer for at least 30 days.
○ As with EPSL, may exclude employees who are either: (1) health care
provider; or (2) emergency responder.

See H.R. 6201, Sec. 3102(b); Department of Labor’s Family First
Coronavirus Response Act: Employer Paid Leave Requirements.

Expanded Family and Medical
Leave (EFML)
● Length of leave
○ Full-time employees may take up to 12 weeks of EFML.

○ Part-time employees may take up to the number of hours they
average over a 12-week period, in addition to EPSL.

See H.R. 6201, Sec. 3102(b); 29 C.F.R. §826.23; Department of Labor’s Family First
Coronavirus Response Act: Employer Paid Leave Requirements.

Expanded Family and Medical
Leave (EFML)
● The first two weeks of EFML an employee takes may be unpaid.
● An employee may elect to use accrued sick time, vacation days,

PTO, or EPSL to be paid for those two weeks.

See 29 C.F.R. § 826.60; See Department of Labor’s Family First Coronavirus Response Act: Questions and Answers, question 7.

Expanded Family and Medical
Leave (EFML)
● An employee may take EFML and be compensated at two-thirds their regular rate
if they are unable to work because the employee:
○ Is caring for his or her minor child whose care provider (or school) is
unavailable due to COVID-19.
● An employee may not be compensated more than $200 per day or $10,000 in the
aggregate for EFML.
● If an employee takes EPSL and EFML, the total compensation they may receive is
$12,000 (over a twelve week period).
● An employee may use or employer may require accrued sick time, vacation days,
or PTO to supplement payment for the 1/3 of their wage they are not being paid.
See H.R. 6201, Sec. 3102(b); Department of Labor’s Family First
Coronavirus Response Act: Employer Paid Leave Requirements.

Documentation of Need
for Leave
● DOL regulations state for EPSL or EFML an employer may require

employees to follow reasonable notice procedures as soon as practical,
including written statement, which may be after the first workday or
portion of a workday for which an employee receives paid sick leave in
order to continue to receive such leave

● Employee must provide a signed statement containing:
○ Employee’s name
○ Date(s) for which leave is requested
○ The coronavirus-qualifying reason for leave
○ A statement that the employee cannot work or telework because of this reason
29 C.F.R. §§ 826.90-.100

Documentation of Need
for Leave
● Normal FMLA certification rules apply to an employee’s own serious health

condition related to the coronavirus and to the employee’s need to care for
a spouse, son, daughter, or parent with a serious health condition
● If an employee fails to give proper notice, the employer should give the

employee notice of the failure and an opportunity to provide the required
documentation prior to denying the request for leave

See 29 C.F.R § 825.306

29 C.F.R. § 826.90(d); see 29 C.F.R. § 826.140; see also, COVID-19 Related
Tax Credits for Required Paid Leave Provided by Small and Midsize Businesses FAQs, IRS (Apr. 2020).

Return to Work
● In most instances, an employee is entitled to be restored to their same or

an equivalent position upon return from taking either EPSL or EFML in the
same manner that an employee would be returned to work after FMLA
leave.

29 C.F.R. § 826.130; see 29 C.F.R. § 825.214 (FMLA job restoration provisions),
see also 29 C.F.R. § 825. 215 (FMLA equivalent position provisions).

Return to Work
● Does not protect an employee from employment actions, such as layoffs, that

would have affected the employee regardless of whether the leave was taken
○ Must be able to demonstrate that the employee would have been laid off even if
they had not taken leave
● Employer has burden of proof to show that an employee would not otherwise

have been employed at the time reinstatement is requested in order to deny
restoration to employment

29 C.F.R. § 826.130; see, 29 C.F.R. 825.216 (existing FMLA provision).

Unemployment Insurance Update

Federal CARES Act
●

●

●

Coronavirus Aid, Relief, and Economic Security Act (CARES
Act)
The CARES Act provides for increased unemployment benefits
and expanded eligibility.
Minnesota is expected to provide additional state-specific
guidance in the near future as it begins to implement the new
law.
See H.R. 748, Sec. 2102.

Federal CARES Act
● Specific changes include:

○ Additional weekly unemployment benefits of up to $600 in addition to

state benefit amounts (i.e., 50% of wages up to maximum of $740)
until July 31, 2020
○ An additional 13 weeks of $600 payments for individuals exhausting

state unemployment benefits, expanding benefit time frame to 39
weeks from the usual 26 weeks

○ Expanded eligibility including independent contractors, part-time
workers, and new hires who were not able to start a new job even
without sufficient work history under state laws
See H.R. 748, Sec. 2102.

Federal CARES Act
● Expanded eligibility when:
○

An applicant has been diagnosed with COVID-19 or is experiencing symptoms and seeking a
diagnosis;

○

A member of the applicant’s household has been diagnosed with COVID-19;

○

An applicant is providing care for a family or household member who has been diagnosed with
COVID-19;

○

A child or other person in the household for whom the applicant is the primary caregiver is unable to
attend school or another facility that is closed as a direct result of COVID-19 and such school or
facility care is required for the applicant to work;

○

The applicant has to quit his or her job as a direct result of COVID-19; or

○

The applicant’s place of employment is closed as a direct result of the public health emergency.
See H.R. 748, Sec. 2102.

Federal CARES Act
● People are not eligible simply because of a general fear of contracting

COVID-19. Other ineligible persons include:
○ Those who can telework with pay;

○ Those who are already receiving paid leave under an employer plan/policy or
an applicable federal, state or local law; or
○ New entrants to the workforce who cannot find employment.

See H.R. 748, Sec. 2102.

Gov. Walz’s Executive Order 20-05
● On March 16, Gov. Walz’s Executive Order 20-05 suspending strict

compliance with Minnesota’s Unemployment Insurance law.
● The order expands UI eligibility:

○ Workers will not have to wait a week to become eligible for unemployment
benefits
○ Workers do not have to take or keep a job that puts health and safety at risk.

○ Workers who take a leave of absence because of health reasons have more
access to benefits.

See EO 20-05, March 16, 2020.

Gov. Walz’s Executive Order 20-05
● Expanded UI eligibility, cont.
○ Leaves of absence are presumed involuntary when:
■

A determination has been made by health authorities or by a healthcare professional that the
presence of the applicant in the workplace would jeopardize the health of others, whether or not
the applicant has actually contracted a communicable disease; or

■

A quarantine or isolation order has been issued to the applicant pursuant to Minn. Stat. §§
144.419-144.4196; or

■

There is a recommendation from health authorities or a health care professional that the
applicant should self-isolate or self-quarantine due to elevated risk from COVID-19 due to being
immunocompromised;
See EO 20-05, March 16, 2020.

Gov. Walz’s Executive Order 20-05
● Expanded UI eligibility, cont.
○ Leaves of absence are presumed involuntary, cont.:
■

The applicant has been instructed by their employer not to come to the employer’s
place of business due to an outbreak of a communicable disease; or

■

The applicant has received a notification from a school district or childcare provider
that either classes are canceled or the applicant’s ordinary childcare is unavailable,
provided that the applicant made reasonable effort to obtain other childcare and
requested time off or other accommodation from the employer and no reasonable
accommodation was available.

See EO 20-05, March 16, 2020.

Unemployment Insurance Impact on Employers
●

Employers pay into the UI Trust Fund either as “taxpaying employers” by paying a quarterly
tax base or as “reimbursing employers” by making reimbursements for chargeable, eligible
unemployment benefits paid to former employees.
○

●

Government employers are reimbursing employers by default but can elect to be a taxpaying
employer upon notification of election to DEED.

Reimbursing employers, in lieu of taxes, reimburse the IU Trust Fund the amount of
unemployment benefits charged to their reimbursable account.
○

A political subdivision or instrumentality thereof is authorized to pay the reimbursement from taxes
collected or other revenues. Cities may authorize taxes in excess of levy-limits to meet the obligation
for reimbursement.

●

Currently, no relief is granted to reimbursing employers equivalent to the exception for
taxpaying employers under Ex. Ord. 20-05.

●

Thus, public employers subject to paying up to 26 weeks of 50% of employee’s weekly wage
subject to weekly maximum of $740.
See Minn. Stat. §§ 268.045, .052.

Economy

Scenarios for Recession
The following are three scenarios for recession per The Conference Board:
1.

Assume the pandemic will at least partially be controlled by social
distancing efforts, which will flatten the curve of new cases throughout
the next two to three months.
o Economic damage would hurt a broader swath of sectors than in the other
scenarios because of social distancing
o While growth may eventually return during the fall and create a positive fourth
quarter, estimate that unemployment would remain high and could still be
15% by year's end. The economy would shrink by 6% in 2020, which would
mark the largest decline since 1946.

Scenarios for Recession
2. Assumes a higher number of people will be infected by the virus, and the
peak may not be reached until May.
o In this situation, the severity of the economic contraction intensifies during the
second quarter. While we could see a strong rebound — in other words, a Vshaped recovery — during the third quarter, the damage already done will
cause GDP to fall sharply by 5.5% for the year. Unemployment could balloon
to 15% or even more, although it might begin dropping off later in the year.
o Another risk of this scenario is that the chances of a resurgence of coronavirus
cases during the fall increases, adding to the uncertainty.

Scenarios for Recession
3. Assumes new virus cases peak by mid-April across most of the United
States, making a quicker reboot of the economy possible. But time is
running out, and epidemiological data suggest it's increasingly unlikely.
o And in the remote case that this scenario pans out, unemployment would
probably peak at 10% by the end of the second quarter. Given recent data,
the US unemployment rate is likely already at 10%.

https://www.cnn.com/2020/04/03/perspectives/us-economy-predictions-coronavirus/index.html

State Economic Updates
•

Minnesota Management and Budget will provide updates on
•
•
•

Economy likely April 10, 2020
Economy and budget within next couple of weeks
Unclear if deficit

Employment Actions

COVID-19 Public
Employment Impacts Survey
●

CGMC conducted a survey to better understand the economic and
operational changes that local governments have made and intend to
make to address the COVID-19 outbreak and its impacts.

Survey Says:
Type of Entities

Survey Says:
Type of Employees

Survey Says:
Employer’s Population
(Cities and Counties Only)

Survey Says:
Operations
● Changes have made
○ Allowed remote work

Survey Says:
Operations
● Changes have made
○ Employees perform duties of other jobs

Survey Says:
Operations
● Changes have made
○ Furlough, i.e., short period of time where an employee works no hours for the
employer yet remains employed

Survey Says:
Operations
● Changes have made
○ Hiring freeze

Survey Says:
Operations
● Changes have made
○ Laid off employees, i.e., separate employees from employment

Survey Says:
Operations
● Changes have made
○ Perform more long-term, non-priority tasks

Survey Says:
Operations
● Changes have made
○ Reduced total work hours

Survey Says:
Operations
● Changes have made
○ Staggered or flexible work schedules

Survey Says:
Future Operations
● Changes intend to make
○ Allowed remote work

Survey Says:
Future Operations
● Changes intend to make
○

Employees perform duties of other jobs

Survey Says:
Future Operations
● Changes intend to make
○ Furlough, i.e., short period of time where an employee works no hours for the
employer yet remains employed

Survey Says:
Future Operations
● Changes intend to make
○ Hiring freeze

Survey Says:
Future Operations
● Changes intend to make
○ Lay off employees, i.e., separate from employment

Survey Says:
Future Operations
● Changes intend to make
○

Perform more long-term, non-priority tasks

Survey Says:
Future Operations
● Changes intend to make
○

Reduced total work hours

Survey Says:
Future Operations
● Changes intend to make
○

Staggered or flexible work schedules

Survey Says:
Wages and Benefits
● Changes have made
Allowed use of all paid leaves for voluntary hours absent from
work
Allowed use of all paid leave for involuntary hours absent from
work, such as hours reduced or furlough
Established new COVID-19 leave hours
Paid employees for involuntary hours absent from work, such as
hours reduction or furlough, without being required to use paid
leave
Did not pay and prohibit use of paid leave for reduction in hours
Did not pay and prohibit use of paid leave for furlough

Survey Says:
Future Wages and Benefits
● Changes intend to make by April 30, 2020
○

Perform more long-term, non-priority tasks

Allow use of all paid leaves for voluntary hours absent from work
Allow use of all paid leave for involuntary hours absent from work, such as
hours reduced or furlough
Establish new COVID-19 leave hours
Pay employees for involuntary hours absent from work, such as hours
reduction or furlough, without being required to use paid leave
Do not pay and prohibit use of paid leave for reduction in hours
Do not pay and prohibit use of paid leave for furlough

Employer Options:
Unionized Employees
● Consider whether option is a management right, or whether the employer is first
required to meet and negotiate with an exclusive representative of the employee.
● Public Employment Labor Relations Act (PELRA) provides that a public employer is
not required to meet and negotiate with an exclusive representative (i.e., union)
of impacted employees over matters of inherent managerial policy.
● The matters of inherent managerial policy include, but are not limited to: “such
areas of discretion or policy as the functions and programs of the employer, its
overall budget, utilization of technology, the organization structure, selection of
personnel, and direction and number of personnel”

See Minn. Stat. §§ 179A.01-.25.

Employer Options:
Unionized Employees
● Assigning work and the manner in which it is done, scheduling employees,
creating, modifying, and eliminating positions, and laying off employees, are
generally management rights under PELRA
● Labor Agreements
○

Employer rights may either be (1) bolstered by; or (2) prohibited, restricted, or waived
through applicable collective bargaining agreement language.

○

Prior to exercising option, carefully consider the language contained in collective
bargaining agreement.

Minn. Stat. § 179A.07, subd. 1.

Employer Options:
Unionized Employees
● An employer action that may in itself be considered an inherent managerial right
may have effects on terms and conditions of employment that may still be subject
to negotiation.
● Whether an employer’s exercise of its management right may be negotiable is
generally determined using a “balancing of interests” analysis.
● In short, if the “balancing of interests” is in favor of the union, the employer would
generally be required to meet and negotiate in good faith with the union on the
effects of the employer’s exercise of a management right.

I.S.D. No. 88, New Ulm v. School Service Employees Union Local 284, 503 N.W.2d 104, 107 (Minn. 1993).

Employer Options:
Unionized Employees
● Employers should notify and discuss with union representatives any
intended actions that substantially impact components of employment.
○ Union may challenge employer’s actions through the labor agreement’s

grievance arbitration process or an unfair labor practice claim in
district court

● In any communication to unions, employers should not concede that
anything is negotiable, but the employer is willing to meet and negotiate
anything that is negotiable.

Employer Options:
Long-term Tasks
● Have employees perform long-term, non-priority tasks
○ Revise or provide feedback on departmental policies and procedures
○ Create training materials and other reference materials for new employees

○ Updating records to a more user-friendly electronic format

● Unless performing substantial duties from other jobs, assigning and
directing work generally inherent management right

Employer Options:
Other Duties
● Perform duties from other jobs or departments
● Evaluate whether management right or negotiable
○ Would this action result in an individual(s) not in the bargaining unit
performing work otherwise performed by bargaining unit employee
○ If so, union may dispute as impermissible performance of bargaining
unit work performed by non-bargaining unit employee(s)

Employer Options:
Other Duties
● Relevant labor agreement provisions to consult:
○ “Employer Authority” or “Management Rights” provision
○ “Recognition” provision
■ May include a position within the bargaining unit that has work duties
being assigned to a non-bargaining unit position

● “Balancing of the interests” may still be in favor of the employer

Employer Options:
Other Duties
●

The employer can establish a viable defense of such an action if it describes in writing the
short-term nature and emergency reasons for the work being so performed.

●

In addition, the employer should consider the following additional relevant factors an
arbitrator or district court may rely on to uphold management’s action

○
○
○
○
○
○
○

Whether the quantity of work or the effect on the bargaining unit is minor or de minimis in nature;
The work is not covered by the contract;
There has not been a past practice of bargaining unit employees exclusively performing such work, or
if bargaining unit employees usually perform such work, it is not usually performed during the days
or hours in which the non-bargaining unit employee performed the work;
The work is experimental;
There is a change in the character of the work;
Automation or a technological change is involved; and
The transfer was caused by a reorganization or change in work methodology or processes
Elkouri and Elkouri, How Arbitration Works, 13-140 (8th ed. 2016).

Employer Options:
Other Duties
●

Additional consideration: specialty or premium pay arguments from
employees

○

When assigning additional duties, employers should consider whether labor
agreements include provisions related to premium or specialty pay and how to
respond if challenged

■
■
o

“Out of Class” pay for work performed in a higher level job classification
“Work Over Shift” for work performed outside an employee’s shift

Also, labor arbitration precedent provides

▪

Increase in hourly rates should accompany any material increase in the workload,
which is an increase that “alters the basic characteristics of what employees are
required to do.” The performance of employees of a core duty of a higher-paid job
classification may also require a higher rate to be paid.
How Arbitration Works, Elkouri & Elkouri (8th Ed.) (2016).

Employer Options:
Leave Flexibility
● Grant greater leave flexibility
○ Use any accrued paid leave
○ Use paid leave not yet accrued that is later deducted from future time
accrued

○ Establish additional COVID-19 leave

● Evaluate whether management right or negotiable
○ Paid leaves are generally negotiable, but terms of usage are often not
described with specificity in labor agreements, leaving employers with
discretion to modify

Employer Options:
Leave Flexibility
● Relevant labor agreement provisions to consult:
○ “Employer Authority” or “Management Rights” provision
○ “Waiver of Bargaining” provision
■ Parties acknowledge each had the unlimited right and opportunity
to make requests and proposals with respect to any subject or
matter not removed by law from the area of collective bargaining
○

But, check specific paid leave provisions

Employer Options:
Leave Flexibility
● Effectuate by submitting a notice to impacted employees
○

Reasons attributable to public health emergency

○

Temporary nature

○

Appropriate disclaimers

○

Effective date (no retroactivity due to “public purpose” issue)

○

Other conditions of use

○

Statement that employees may additionally qualify for EFML or
EPSL

Employer Options:
Remote Work
● Employers may want to consider temporary telecommuting or working

remotely for certain employees
● Employers should first establish written guidelines addressing:
o Employees that may be eligible
o Parameters of when work can be performed
o Equipment to use
o Appropriate retention and safeguarding of data
o Ensure remote workplace is safe
o Expense reimbursement (or not)
o Recording of hours

Employer Options:
Remote Work
● Design work-remote guidelines around outcomes, not workflows and processes
○

Employees are expected to accomplish their goals, but how they do it and when they do
it is flexible

Employer Options:
Remote Work
● Evaluate whether management right or negotiable
○ Even if the employer is encouraging, not requiring, employees to telework, the
employer may nonetheless want to inform the union of its intention to provide
this option

● Relevant labor agreement provisions to consult:
○ “Employer Authority” or “Management Rights” provision

○ But, check for provision related to location of work

● Effectuate by submitting a notice to impacted employees

Employer Options:
Staggered Work Schedule
● To facilitate social distancing, consider reducing employees on each shift and
expand number of shifts with modified start and end times

Employer Options:
Staggered Work Schedules
● Evaluate whether management right or negotiable
○ Temporary decrease in hours of work and/or amount of pay may be
challenged as unilateral change to terms and conditions of employment
○ “When a work day begins and ends” is not negotiable, but “the number
of hours worked” are negotiable

University Education Ass’n v. Regents of University of Minnesota, 353 N.W.2d 534, 542 (Minn. 1984)

Employer Options:
Staggered Work Schedules
● Relevant labor agreement provisions to consult:
○ “Employer Authority,” “Management Rights,” and/or “No Guarantee” provisions
related to establishing work schedules and/or hours; and
○ “Waiver of Bargaining” provision
○ But, a “work schedules” or “work hours” provision may limit the employer’s
right to take this action

● Effectuate this by submitting a notice to impacted employees

Employer Options:
Reduce Work Schedule
● Some work cannot be performed remotely, and employers may be experiencing
changes to operations resulting in a reduced workload for certain employees
● A reduction in work schedule for hourly employees will result proportional
reduction in wages since those employees are paid by the hour for hours worked
● Reductions to weekly salary are generally not permissible for exempt employees
due to FLSA exemption requirements
○ Same minimum weekly salary for any workweek in which they perform work regardless
of number of hours worked

See 29 C.F.R. 541.600-541.606.

Employer Options:
Reduce Work Schedule
● Under the Fair Labor Standards Act (FLSA) employers may reduce an exempt
employee’s future salary as a result of a reduction in working hours due to a “bona
fide reduction” in the amount of work available.
o The reduction must be related to the long-term business needs or economic slowdown.
o Ensure that any reductions to hours or pay for an exempt employee do not go below the
minimum salary amount for exempt status.

See Wage and Hour Opinion Letter (Feb. 18, 1999); see also,
Wage and Hour Opinion Letter FLSA 2009-18 (Jan. 16, 2009).

Employer Options:
Reduce Work Schedule
● Options for paying employees include:
○ Employers not pay the employees for time not worked
○ Place employees on administrative leave with pay or any newly established
COVID-19 leave for time not worked that they would otherwise normally work
○ Allow employees to use accrued paid leave and/or use time before it is
accrued that is later deducted

● Keep in mind
○ Unemployment Insurance eligibility implications
○ Employee’s right to leave under FMLA, EFML, and EPSL

Employer Options:
Reduce Work Schedule
● Evaluate whether management right or negotiable
○ Temporary decrease in hours of work and/or amount of pay may be
challenged as unilateral change to terms and conditions of employment
○ “When a work day begins and ends” is not negotiable, but “the number
of hours worked” are negotiable
○ “A unilateral change by an employer in the terms and conditions of
employment is a prima facie violation of the employees’ collective
bargaining rights”
University Education Ass’n v. Regents of University of Minnesota, 353 N.W.2d 534, 542 (Minn. 1984); Educ. Minn. – Greenway,
Local 1330 v. Indep. Sch. Dist. No. 316, 673 N.W.2d 843, 849 (Minn. App. 2004), review denied (Minn. Apr. 20, 2004).

Employer Options:
Reduce Work Schedule
● Relevant labor agreement provisions to consult:
○ “Employer Authority,” “Management Rights,” and/or “No Guarantee” provisions
related to establishing work schedules and/or hours; and
○ “Waiver of Bargaining” provision
○ But, a “work schedules” or “work hours” provision may limit the employer’s
right to take this action

● Effectuate this by submitting a notice to impacted employees

Employer Options:
Reduce Work Schedule
● Additional considerations: Impact on Fringe Benefits
○ Will benefits (e.g., sick leave, vacation, health insurance) be affected by
reduction in hours, and if so, how?

○ Will the employer prorate accumulations?
○ Will the employer treat the reduction similar to a paid leave for purposes of
benefits?
■

Benefits accumulation and payment for insurance will remain the same

Employer Options:
Furlough
● Furlough refers generally to a short period of time where an employee works no
hours for the employer yet remains employed

● As with implementing a change to a work schedule, the employer should keep in
mind that special considerations apply when furloughing an exempt employee
○ For furloughs of less than 1 full week, exempt status will be affected

● Similar to reducing work schedules, employers can
o Not pay employees for time not worked
o Place employees on administrative leave with pay or newly established COVID-19
leave

o Allow employees to use accrued paid leave and/or use time before it is accrued that is
later deducted

Employer Options:
Furlough
● Pros of reduced hours or furlough
○ Reduces employee costs
○ Avoids layoffs
○ May avoid payment of unemployment compensation
○ Keeps trained and experienced employees employed

○ May lead to better employee morale than a layoff

Employer Options:
Furlough
● Cons of reduced hours or furlough
○ Reduced ability to get needed work done
○ Cumulative impact of furlough and paying for it if at all
■ Overtime payment needed defeating cost-savings for non-furloughed employees

○ Administrative headaches with fringe benefits and FLSA
○ Reduced morale

Employer Options:
Furlough
● Evaluate whether management right or negotiable
○

Temporary decrease in hours of work and/or amount of pay may be challenged as unilateral change
to terms and conditions of employment

● Relevant labor agreement provisions to consult:
○

“Employer Authority,” “Management Rights,” and/or “No Guarantee” provisions related to
establishing work schedules and/or hours

○

“Waiver of Bargaining” provision

○

But, a “work schedules” or “work hours” provision may limit the employer’s right to take this action

● Effectuate furlough by submitting a notice to impacted employees

Employer Options:
Hiring Freeze
● Due to reduced work and/or budgets, employer does not fill vacant

positions and/or does not create new positions

● Evaluate whether management right or negotiable
○

Determining number of personnel is entrenched management right

○

May become negotiable issue if non-bargaining unit employees perform work of
bargaining unit position not filled. See Other Duties option analysis

Employer Options:
Layoff
● Unlike a furlough, a layoff separates an individual from employment with

the employer

● Evaluate whether management right or negotiable
○

Laying off employees and creating, modifying, and eliminating positions are generally
management rights under PELRA.

○

Management right to layoff may still be negotiable based on “balancing of interests”
principle
■

“Whether or not an employee’s job will be terminated so that the same function can be
performed by a non-unit employee is a subject contemplated for negotiation as a term and
condition of employment”

Gen. Drivers Union Local 346 v. Indep. Sch. Dist. No. 704, 283 N.W.2d 524, 527 (Minn. 1979).

Employer Options:
Layoff
● Relevant labor agreement provisions to consult:
○

“Employer Authority,” “Management Rights” provisions

○

“Seniority,” “Layoff,” “Reduction in Force,” and “Bumping” provisions

○

Provisions limiting the employer’s right to take this action:
■

(1) the “Recognition” provision (i.e., the Employer eliminated a position included in the
bargaining unit and represented by the union); (2) “Salary” or “Pay Schedule” provisions (i.e.,
the employer eliminated a job classification established in the contract if a position is
eliminated); and (3) a “Seniority,” “Layoff,” or “Reduction in Force” provision, which may
establish certain requirements related to a layoff.

● To effectuate a layoff, employers should submit a notice of layoff to impacted
employees and information related to the layoff

Employer Options:
Layoff
● Consider early retirement incentives if intend to reduce workforce long-term
● “Bumping” (i.e., displace another employee) rights for more senior employees
● “Recall” rights for laid off employees if employer refills vacant position

● Employees will be eligible for unemployment compensation

Implementation
Recommendations
•

Compile and retain in one file relevant documents related to the change

•

Analyze and document background for the option the employer intends to pursue
o Relevant services or functions performed
o Option(s) for changes to such services or functions
o Reasons for changes
o Number and names of employees and positions impacted
o Expected:
▪

▪
o

Savings (monetary) in which employers should consider that they will have to eventually pay for
unemployment insurance benefits for up to 26 weeks equal to 50% of the employee’s weekly
wages for all employees that end up working less than 32 hours and are paid less than 50% of
their weekly wages
Efficiencies (non-monetary) from options

Process, including timeline, to implement

Implementation
Recommendations
•

Discuss the issue with employer decision-makers

•

Submit a notice to union as deemed appropriate and impacted employees about
the intended action and discuss it with them. In all such notices and discussions,
the employer should not concede that any item is negotiable, but that it is willing
to meet and negotiate over any item that is negotiable.

•

Either:
o Take necessary employer actions to exercise final option; and/or
o Continue discussing with the union an agreement

•

Give notice to union and impacted employees of final decision, which includes
acknowledgment of delivery of such notice

Resources

Future Webinars
● Panel Discussion
● Establishing Future Pay and Benefits and Labor Negotiations
● New Laws and Legal Challenges

● Reorganizing if long term impacts

Website
CGMC COVID-19 Advice & Tools for Cities:
https://greatermncities.org/resources/covid-19/

Q&A’s

